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1. The interveners are dedicated to the defence a$dhetity of human life.
They are grateful for the opportunity to place thebservations before the Court.
Their comments are limited to general questionsutlime abortion situation in
Ireland and its relation to various Articles of t@®nvention, and they do not
address the specific facts of this case or its ippts.

The Court Must Scrutinise Domestic Remedies under rhcles 13 and 35

2. Article 35 of the Convention requires an applicemtexhaust domestic
remedies, and Article 13 entitles applicants toaaid procedure for trying to
protect their rights. Irish law and practice esttids not only the existence of
remedies sufficient to satisfy Article 13, but glihburden of exhaustion.

3. Under Article 35(1) therefore, the Court must decidhether the
Applicant, under the collective circumstances o ttase, did everything they
could reasonably be expected to do to exhaust diamemedies. This Court has
also stressed that it is an established principé in a legal system providing
constitutional protection for fundamental rightbat it is imperative that the
aggrieved person(s) test the extent of that protecand, in a common law
system, to allow the domestic courts to developsehaights by way of
interpretation. In this respect, it is recalledtthadeclaratory action before the
Member State’s High Court, with a possibility of @appeal to the Supreme Court,
constitutes the most appropriate method under lashof seeking to assert and
vindicate constitutional rights.

4. The lIrish Supreme Court is willing and ready to sider any case
involving the intimate interplay between the righik the mother to her own
independence and bodily integrity and the rightshef unborn child, noting that
no interpretation of the Constitution was intendede final for all time. To this
extent, the Court in D. v. Irelar@écalled the comments of the Chief Justice of the
Irish Supreme Court in the Base, stating that this is “peculiarly appropriatel
illuminating in the interpretation of [the Eighthmfendment] which deals with the
intimate human problem of the right of the unbasnite and its relationship to
the right of the mother of an unborn child to hi.1°

5. The European Convention on Human Rights Act (2G08) provides a
mechanism by which applicants can plead their Cotime rights in domestic

1 ECHR, Aksoy v. TurkeyJudgment of 18 December 19%&ports of Judgments and Decisions
1996-VI, § 54; ECHR, Merit v. Ukrainé\pplication no. 66561/01, § 58, 30/03/2004; ECHR,
Isayeva and Others v. Russfgplication nos. 57947/00\, 57948/00 and 5794981@5,
24/02/2005.

2ECHR, D. v. IrelandApplication No. 26499/02, Admissibility decisioh 27/06/2006, § 85;
ECHR, Patrick Holland v. Ireland\pplication no. 24827/94, Commission decisiori 4f4/1998,
DR 93, p. 15; ECHR,_Independent News and Medialadependent Newspapers Ireland Limited
v. Ireland Application no. 55120/00, (dec.) 19/07/2003.

®D.v. Irelandop. cit., § 90.




courts. To protect confidentiality, the PublicRule in Ireland allows persons to
apply forin camera proceedings, similar to that set by the Provisiéios 1961
which relates to minors. Beyond this, certain pcastin Irish judicial procedure
also allow for women seeking abortions to keeprtigeintities secret.

6. While this Court has recognised that in particutrcumstances an
applicant may exceptionally be absolved from extiagsa domestic remedy that
is available, it has constantly held that legalieghas to the possibility of success
before national courts does not constitute a vakduse for not exhausting a
particular remedy.Any lowering of the standard laid down by Arti@& would
effectively side-line the Irish courts and set agadent which would threaten the
relevance of the domestic legal systems in eatheofMember States.

Member States Have Sovereignty to Protect the Righo Life

7. Ireland’s sovereign right to determine when lifegins and to determine
the appropriate protections therein is based orp#ramount importance of the
right to life affirmed in Article 2, which outweighother Convention rights. This
Court recognised that other rights, such as thd tagprivacy and bodily integrity
within the context of pregnancy, are not absolutel anust be analysed in
conjunction with the rights of the unborn to lifedathe rights of States to
determine their own definition of when life begiaad how to protect unborn
children as a resut.

8. Ireland’s decision to protect the right to life deses special deference
both because of its longevity and its status aswestly a statute but a provision
of the Irish Constitution, ratified overwhelminglyy the people of Ireland
themselves. The brief of the Pro-Life Campaignvtes some of the historical
details of Ireland’s abortion restrictions. Theshr People’s closely held moral
and cultural belief in favour of the right to lifas been echoed and fortified time
and again by the people, its courts, and legigatirthe Republic of Ireland.
Their re-affirmation of the right to life for unborchildren has recurred despite
numerous challenges stemming primarily from spenotarest groups.

9. Ireland’s abortion restrictions exist to bring eliyato the rights of the
unborn person and the rights of the mother, bygeising that the fundamental
right to life takes primacy over all other righthe most basic and fundamental
building block of the State is the individual, atigerefore human beings at all
stages of development are worthy of the highesdllpgptection. Personal rights
can only exist because a human being exists frenmibment of conception.

10.This primacy of the right to life is internationaltecognised by perhaps
the greatest human rights document, the Universalddation of Human Rights,

*D. v. Ireland op. cit. § 98.
> Cf. application No. 1488/62 - X v. Belgiyr@ollection of Decisions, Vol. 13, p. 93, 96
® ECHR, Vo v. FranceApplication No. 53924/00, Judgment of 8/07/20880.



invoked in the preamble of the Convention, whiclArticle 3 states that the right
to life is inalienable and extends to all membédrthe human family. The right to
protection of the unborn is also a foundational ponent of the United Nations
Convention on the Rights of the Child (UNCRC) toiethlreland is signatory).
Under the UNCRC the child has the right to lifestles are obliged to ensure
their survival “to the maximum extent possible,"datne child deserves special
care and legal protection “before as well as dfteh.”® Capital punishment for
pregnant women is rejected by the Universal Detitaraas well as other
international documents, as a means of protectiagnnocent child’s lifé.

11.The principle of respect for national sovereignayd not the erosion
thereof, forms the basis for Convention rights teelves, because those rights
stemmed from the treaty obligations undertakenhiegyHigh Contracting parties.
For any organ of the Council of Europe to hold thetand’s laws protecting life
must be liberalised would create a new Conventight to which Ireland never
acceded, and would place obligations on IrelandgHizh it never became party.

12.The Irish government has always taken the posthanits participation in
the European political unification would not impaétticle 40.3.3's equal
protection of the right to life of mother and childProtocol no. 35 on Article
40.3.3, annexed to the Treaty on European Union ted Treaty on the
Functioning of the European Union, ensures thatthihg in the Treaties . . . shall
affect the application in Ireland of Article 40.308 the Constitution of Ireland.”
Likewise, the Protocol on Article 40.3.3 annexedthe Treaty establishing a
Constitution for Europe states that “Nothing in the. Treaties or Acts . . . shall
affect the application in Ireland of Article 40.308 the Constitution of Ireland.”
This position has been held consistently and aédry the Member States.

13.The Commission, before its disbandment, held thatfbetus enjoys a
certain protection under the first sentence ofddetR of the European Convention
of Human Rights? Article 2 provides a certain minimum level of potion for
the unborr! Even if the Court does not interpret Article 2zamandate to protect
the unborn, Article 2 still gives Member States dption to protect the unborn.
Indeed, a great measure of deference must be showvember States in
determining the extent of that protectiGrParties to the convention are free and
encouraged to provide a higher level of protecobmuman rights in their own
national legislation, as recognised, for exampyeAticle 531 The protection of

" United Nations Convention on the Rights of thel@0 Nov. 1989, 1577 U.N.T.S. 2.

8 |d. at Preamble, Art. 3(1), Art. 6(1).

° Universal Declaration of Human Rights ***; Intetimnal Covenant on Civil and Political Rights
1966 at Article 6(5) and travaux préparatoires.;

Y ECHR, H. v. NorwayApplication. No. 17004/90, Admissibility decisiof 19/05/1990.

™ ECHR, H. v. NorwayApplication. No. 17004/90, Admissibility decisiof 19/05/1990.

2 5ee Vo v. France

13 Article 53 — Safeguard for existing human rightsithing in this Convention shall be construed
as limiting or derogating from any of the humarhtgyand fundamental freedoms which may be



life from its beginning in Article 40.3.3 of theidh Constitution simply
constitutes a higher level of implementation ofiéie 2.

14.This Court has found it particularly “inappropriat® impose its moral
views on Member States concerning when to prokectight to life:

...it is not only legally difficult to seek harmonigan of national laws at the Community
level, but because of lack of consensus, it woelihbppropriate to impose one exclusive
moral code . . . . the issue of when the rightifo begins comes within the margin of
appreciation which the Court generally consideas 8tates should enjoy in this sphere...
[and] the issue of such protection has not beenlved within the majority of the
Contracting States themselves . . . [and] ther®i§&uropean consensus on the scientific
and legal definition of the beginning of lité.

The Constitutional Court of Poland, for examples hated the central importance
that protection for the unborn plays in their leggstem” Such weighty views
adopted by the people in Member States deservé dgéarence by this Court.

15.With respect to the State’s positive obligationgha provision of health
care, the Court has stated that an issue maywarder Article 2 where it is shown
that the authorities of a Contracting State putrahividual’s life at risk through
the denial of health care which they have undenakemake available to the
population generally® The provision of abortion within Ireland does nuget the
requirement to be considered part of a State’digesabligations under Article 2.

16.There is no negative component in Article 2 reaugra State deny the
right to life to unborn children in order to vindie the right to life of women. An
Article 2 claim to expand abortion cannot be coesed if it raises no separate
issue from an Avrticle 3 claim of torture or inhuniaeatment.” Moreover, Ireland
does not diminish the right to life of women—it gs/full and equal treatment to
their and their children’s right to life. And tlweborn’s right to life as understood
by Ireland allows abortive actions to save thedigéwomen.

17. Using Article 2 to require abortion in Ireland wdube tantamount to
constricting the right to life by prohibiting stattom recognising that right in the
unborn, while creating a diametrically opposed tighkill life, the right to abort.
The Court, in the context of the euthanasia isslready determined that the
scope of Article 2 does not reach so far:

The consistent emphasis in all the cases befor€thet has been the obligation of the
State to protect life. The Court is not persuadeat tthe right to life” guaranteed in

ensured under the laws of any High ContractingyPartunder any other agreement to which it is
a Party.

Vo v. Franceop. cit., § 82.

15 polish Abortion CaseConstitutional Court of Poland, OTK Z.U. z.r. TONr. 2, 19.

16 See Cyprus v TurkelC], no. 25781/94, § 219, ECHR 2001-IV.

" See Ocalan v Turkeyio 46221/99, 12 March 2003 and D v the Unitedgiom(no 3024/96
judgment of 2 May 1997, Reports 1997-IlI).




Article 2 can be interpreted as involving a negataspect. While, for example in the
context of Article 11 of the Convention, the freetdof association has been found to
involve not only a right to join an association butorresponding right not to be forced to
join an association, the Court observes that thiemof a freedom implies some measure
of choice as to its exercise [...]. Article 2 of tBenvention is phrased in different terms.
It is unconcerned with issues to do with the gyaiit living or what a person chooses to
do with his or her life. To the extent that thespexts are recognised as so fundamental
to the human condition that they require protecfrmm State interference, they may be
reflected in the rights guaranteed by other Arficlef the Convention, or in other
international human rights instruments. Articleaot, without a distortion of language,
be interpreted as conferring the diametrically agifgoright, namely a right to dié.

18.Ireland has decided to be inclusive rather tharusike, by recognising
human rights at life’s beginning and with equallrfaks in adults, including
women. This choice by the people of Ireland isandenial of rights. Rather it is
the most fundamental kind of choice that a MembiteScould make that is
deserving of deference from the Court. Conventam does not impose rigid
standards for requirements for Member States oralntprestions. It sets certain
minimum standards for the protection of fundamehtahan rights and gives a
wide margin of discretion to States, dependinglenrtature of the right, on the
nature of the issues and the importance of thessatistake, and on the existence
or absence of consensus or international law ortape. This Court has held:
“Article 2 ranks as one of the most fundamentalmions in the Convention—
indeed one which, in peacetime, admits of no dermgaunder Article 15.
Together with Article 3 of the Convention [the pimbion of torture], it also
enshrines one of the basic values of the democsaiateties making up the
Council of Europe®

19.While acknowledging the lack of consensus on thareaand status of the
unborn, the Court has none-the-less observed: theaembryo/foetus belongs to
the human race?® In the belief that belonging to the human racéhés basis of
human rights, the people of Ireland have estaldisbgal protection for the child
before birth. Far from violating the terms of ther®ention, Ireland’s regulation
of abortion is wholly compatible with the UDHR'’s fdace of the rights of all
sections of the human family. If it is within timargin of appreciation for the
Irish people to decide when life begins, but they aot free to act upon their
decision in the way in which they regulate abortitren this Court will place
itself in the position of judging the matter fof @ontracting States.

Ireland Does Not Interfere with Article 8 Bodily Integrity and Privacy

20.Just as Atrticle 2 does not provide a right to abaortlreland’s restrictions
on abortion cannot be said to unduly interfere vAtkicle 8’s right to integrity

18 ECHR, Pretty v. the United Kingdgmpplication No. 2346/02. Judgment of 29/04/20939.
9 ECHR, Case of McCann v. the United Kingdo#pplication No. 18984/91, Judgment of
27/09/1995 (Grand Chamber), § 147.

2Vo v Franceop. cit., § 84




over women'’s bodies and right to privacy. Instdesland’s laws actually protect
the life and health of women. Last year, the Smgr€ourt of the United States
recognised that “it seems unexceptionable to caleclsome women come to
regret their choice to abort the infant life theyce created and sustained. Severe
depression and loss of esteem can follév. The court cited a brief filed on
behalf of a multitude of women who had undergonertadn and who had
experienced deep emotional pain and other compitat As demonstrated
below, abortion has serious negative effects thastnalso be considered in
deciding whether Ireland’s laws protect women.

21.As this Court recognised when analysing Articléh2, right to privacy and
bodily integrity within the context of pregnancynist absolute, nor is pregnancy a
purely private matter. The right must be analysedonjunction with the rights
of the unborn to life and the rights of States ébedmine their own definition of
when to begin protecting the right to Ife.Because Ireland’s law is inclusive in
recognising the right to life of the unborn as ddaahe rights of the mother, then
deference to Ireland’s decision outweighs any aliecpnflict with the interests of
women to health, privacy and bodily integrity.

22.The first prong in determining whether a violatiohthe Convention has
occurred with relation to Article 8 is whether letl’s restriction of abortion is
prescribed by law, is precise enough and reasorfabbgees its consequences,
and provides adequate safeguards against arbitrteesference with respective
substantive right&® Second, Ireland’s laws must pursue a legitimate arhird,
Ireland’s laws should be necessary in a democeaittety and meet a pressing
social need whilst at the same time remaining piiopTate to the legitimate aim
pursued® The laws must be based on just reasons which relevant,
sufficient? and concret® The restriction must be proportionate to the aim
pursued, proportionality being the achievement dhia balance between the
various conflicting interests. Restrictions on rights guaranteed by the European
Convention of Human Rights must be narrowly tadbrmust be adopted in the
interests of public and social life as well as tights of other people within
society’® In determining whether the restrictions on aloorin Ireland are lawful

L Gonzales v. Carhar550 U.S. 124, 127 Sup. Ct. 1610, 1634 (2007).

#2\/o v. Franceop. cit. § 80.

% ECHR, Huvig v. FranceJudgment of 24/04/1990, Series A no. 176-B §E0HR, Kruslin v.
France Judgment of 24/04/1990, Series A no. 176-A § 36.

% ECHR, Sunday Times v. the United Kingdo#pplication No. 6538/74, Judgment of
26/04/1979, § 68t seq.

% ECHR, 22/10/1981, Dudgeon v. the United Kingd@aries A No. 45, § 5fl

% See; Article 9 of the European Convention of HurRéghts: Freedom of Thought, Conscience
and Religion Human Rights Files, No. 20, Council of Europe IBhing, 2005. p. 47.

?"|d., See also Handyside v. the United Kingdom cit., § 49; Dudgeon v. The United Kingdom
op. cit., § 60.

% See: F. Sudre, Droit International et Europeendieiss de I'lhommePUF, Droit fundamental,
1999, p. 108.




under Convention law, the Court must look to thtenests involved and the facts
of the case as a whole.

23.Because lIreland’s restrictions on abortion are quilesd by law, they
deserve a great amount of deference. This Court de@gned that national
authorities must be able to judge the circumstamneaganting restrictions on
guaranteed rightS. In the “information cases” this Court also obselntkat the
protections afforded to the unborn both serve aitilegte aim and are
proportionally tailored and necessary in a demacsiciety™°

24.lreland’s restrictions on abortion are precise imeit formulation,
reasonable in accommodating threats to the moth&s,;sand uniform rather than
arbitrary in their application. The reasonablern#skeland’s law is substantiated
by its protection for the mother’s life where thekrof death is both real and
substantial. This protection has been clearly néefiin the case-law of the
Republic of Ireland, foremost in the &ase® and prior to the adoption of the
Eighth Amendment, in the McGease®

25.The adoption of these principles has also beerfieddn precise terms by
the Medical Council’s guidelines: “The Council rgoises that termination of
pregnancy can occur when there is real and subdtaigk to the life of the
mother . . . .23 The Council further adheres to the following views

In current obstetrical practice rare complicaticas arise where therapeutic intervention
is required at a stage in pregnancy when therebsilittle or no prospect for the survival
of the baby, due to extreme immaturity. In thessepxional situations failure to intervene
may result in the death of both mother and baby.céfesider that there is a fundamental
difference between abortion carried out with thiemtion of taking the life of the baby,
for example for social reasons, and the unavoiddelgth of the baby resulting from
essential treatment to protect the life of the raoth

26.Ireland’s protection for a mother’s life is not iermissibly imprecise just
because they rely to some extent on a doctor’sngahg that the woman'’s life is
at risk. Medical advice ultimately depends upom ¢lercise of clinical judgment
rather than legislation. It is not possible to pdevuniversally applicable rules
which prescribe for every case, nor does this Ctaké such an unreasonable

% Jean-Francois Renucci, Droit Europeen des dreithdmme 3¢ ed., LGDJ/Montchrestien
(2002), p. 329.

% ECHR, Case of Open Door and Dublin Well Womarrelaind Application no. 14234/88 and
14235/88, Judgment of 29/10/1992, § 63.

3 AG.v. X(1992), IESC 1.

32 McGee v. the Attorney Generfdl974] IR 284.

33 Medical Council,A Guide to Ethical Conduct anchBeiour, § 24.6 (The Child in Utero).

3 1d., Appendix C(2), Written submission of the Instwf Obstetricians and Gynaecologists to
the All-Party Oireachtas Committee on the Constituas contained in its Fifth Progress Report,
Appendix IV, page A407.




approach?®> The Court has acknowledged that it is not its fiomcto question
clinical judgment as regards the seriousness of icakdconditions or
appropriateness of the treatment propoSedvioreover, advances in medicine
mean that there are no specific circumstances iichwthe life of a pregnant
woman may only be saved by a deliberate act inttrideend the life of her
unborn child, that is, by abortion.

27.lreland’s laws are necessary for protecting thatrtg life of the unborn,
they are supported by just and concrete reasomstrey are proportionate in
balancing various interests. In particular, thau€should consider the positive
effects on the health of women that the laws crestd conversely the negative
effects on women that result from abortion itself.

28.The privacy right in Article 8 itself states thagavernment’s protection of
health and morals is a legitimate aim. On thisipthie Court has commented:

“that the protection afforded under Irish law te ttight to life of the unborn is based on
profound moral values concerning the nature ofdiféch were reflected in the stance of
the majority of the Irish people against abortisreapressed in the 1983 referendum. The
restriction thus pursued the legitimate aim of gretection of morals of which the
protection in Ireland of the right to life of th@korn is one aspect”

More appropriately, the restrictions also serveldgi&timate aim of protection for
the rights and freedoms of others, which undeh ligsv includes the unborn.

29.This Court has recognised extensive exceptionéoright to privacy,
with regard to physical integriff, sexual activit§” and gender right®. The
protections afforded by Ireland to the unborn padevihe most compelling aim of
all, and should be afforded the deference calleéhfthe Vodecision.

30.Restrictions on abortion are far from incompatibl¢h the requirements
of a democratic society. In addition to Ireland, &&intries worldwide prohibit
abortion entirely or allow it only to save the matls life. This includes Malta,
Monaco, San Marino and Andorra which are also sares to the Convention.
There is no right to abortion recognised in intéoreal law or treaty, including
treaties to which Ireland is bound. The Conventiorthis respect is similar to

% Sunday Times v the United Kingdo@pp. no. 6538/74, 26 April 1979), para. 49. Twurt
also pointed out in Vthat the Convention does not define the term “gwee” (“toute personne”).
The Convention cannot possibly require a levelretision that it fails to meet itself.

% Glass v the United Kingdomo. 61827/00, § 87, ECHR 20044iytatis mutandis.

3" ECHR, Case of Open Door and Dublin Well Womarreland Application no. 14234/88 and
14235/88, Judgment of 29/10/1992, § 63.

¥ See e.g.: ECHR, McFeely v. the United Kingdd¥pplication No. 8317/78, Judgment of
15/05/1980.

% 'See e.g.: ECHR, ADT v. the United Kingdpdudgment of 31/07/2000.

“0See e.g.: ECHR, Rees v. the United Kingddmdgment of 17/10/1986; ECHR, Cossey v. the
United Kingdom Judgment of 27/09/1990; ECHR, Sheffield and Hanslv. the United
Kingdom Judgment of 30/07/1998.




various treaties and documents that protect th& tig life, contain no explicit
protection of abortion, and were ratified by coiegrthat restrict abortiot.
Therefore these documents and the signatories tab@ocharacterised as
supporting an international right to abortion.

31.0n the contrary, documents like the UNCRC (discdissieove) and the
American Convention on Human Rights contain explicotections for the right
to life from the moment of conceptidh. Even the Convention on the Elimination
of All Forms of Discrimination against Women doest mention abortion, much
less does it create a right thereto. Pro-abortronigs cannot find an international
right to abortion, so they are forced to cite omign-binding, unratified
interpretations by unelected compliance committ€éasse carry no weight.

32. In addition to aiming at protection of unborn dndn, Ireland’s laws
represent a protection for women. A fair consitderaof this issue must not
include the one-sided assumption that legal abottielps the health of women.
In fact, evidence shows that Ireland’s laws agaatgirtion enhance rather than
undermine the overall right that women have to lyadiegrity and privacy.

33.First, the pro-abortion argument in favour of thealth, bodily integrity,
and privacy of women, begs the question of whicilmeo’'s health counts in the
calculus. Somewhat more than half of the unboitdien killed in abortion are
women. Moreover, all over the world and increalsimg Western nations, female
unborn children are selected for abortion preciselgause they are women and
not men, in a practice that the UNFPA calls “feniafanticide.

34.Second, as discussed in the brief of the Pro-Liéan@aign, Ireland’s
maternal mortality rate is the lowest in Europe. eaviwhile, the maternal
mortality rate in the UK where abortion laws arewdberal is three times
higher** This is no tangential statistic. If Ireland i successful at protecting
women’s health, all the more should it receive t@igurt’'s deference on the
guestion of whether it is violating Convention tigto women’s bodily integrity,
life, and health.

35.Third, there is ample scientific evidence showihgttabortion has serious
and negative effects on women’s physical and ematibealth, which negative

“1 See e.g.: the Universal Declaration of Human Rigtite United Nations Convention on the
Rights of the Child; the International Covenant@nwil and Political Rights; the International
Covenant on Economic, Social and Cultural Riglits; t

2 See supra para. 5; American Convention on Humght&iO.A.S.Treaty Series No. 36, 1144
U.N.T.S. 123 (22 Nov. 1969%yailable at http://www.oas.org/juridico/English/treaties/b-3trih .
3 See Proceedings of the National Academy of Scientéhe U.S., “Son-biased sex ratios in the
2000 United States Census,” 105 (15) PNAS 56811827pr. 2008)abstract available at
http://www.pnas.org/content/105/15/5681.abstratdFBA, “Programme of Action of the
International Conference on Population and Devekin(2005),available at
http://www.unfpa.org/icpd/icpd-programme.cfm .

4 See http://www.irishhealth.com/index.html?level5d&13789 .



effects Ireland is diminishing by not allowing tpeocedure. Just a few months
ago, the Royal College of Psychiatrists in the U&ned that abortion can lead to
mental illness, and advised that abortion shoult b allowed without first
counselling women on the risks that abortion paeesental healt> A 25-year
longitudinal study in New Zealand found that yowmgmen “having an abortion
had elevated rates of subsequent mental healtHepnsbincluding depression,
anxiety, suicidal behaviours and substance userd#ise This association
persisted after adjustment for confounding factéfs.

36.Ireland’s abortion laws also protect women’s phagsieealth. Advocates
and even doctors who favour abortion commonly agbat childbirth is more
dangerous than abortion. However, this assumpti@s whallenged by an
international study in 2004 involving researchemf France, Finland, and the
United States, including researchers from the @é&nters for Disease Control.
The study showed that the number of deaths prelyiaisibuted to abortion was
artificially low because death certificates were being correlated with women’s
pregnancy history. In other words, deaths fronrtado were not being attributed
to abortion. A correct assessment of the data etldnstead that the death rate
after abortion was three times higher in Finlanold 4.6 to 2 times higher in
California, than the death rate from childbitth. Moreover, women who had
aborted were six times more likely to die from el causes. From these studies,
it is apparently no coincidence that Ireland hath lthe lowest maternal mortality
rate in Europe while limiting most abortions. Atitese studies deal only with
maternal death: 10% of abortions cause physicalptioations whether life-
threatening or not, including incomplete abortianfection, perforation of the
uterus, infertility and other harn®.

37.Finally, abortion causes an indisputable adverdgecefon subsequent
pregnancies and a risk to the health of babies wothose pregnancies. Many
studies demonstrate higher rates of preterm andbiothi weight deliveries in

%5 See Royal College of Psychiatrists, “Position @t&nt on Women’s Mental Health in Relation
to Induced Abortion.” 14 Mar. 2008yailable at
http://www.rcpsych.ac.uk/members/currentissues/alratlthandabortion.aspx .

“6 See Fergusson, D.M., et al., “Abortion in youngwem and subsequent mental health,” 47 (1) J.
Child Psychol. & Psychiatry 16-24 (Jan. 200#)stract available at http://www.ncbi.nlm.nih.gov/
pubmed/16405636?dopt=Abstract .

" See Gissler M., et al. “Pregnancy-associated Hityredter birth, spontaneous abortion or
induced abortion in Finland, 1987-2000,” 190 Am Qh. Gyn. 422-27 (20043pstract available

at http://www.ajog.org/article/S0002-9378(03)01136¥aact?refuid=S0002-9378(04)00813-
0&refissn=0002-9378 ; Gissler, Mika, et al., “Metisdfor identifying pregnancy-associated
deaths: population-based data from Finland 19873:2@0Nov. 2004 abstract available at
http://www3.interscience.wiley.com/journal/118775&bstract ; Reardon D.C., et al., “Deaths
associated with abortion compared to childbirtrexaew of new and old data and the medical and
legal implications,” 20(2) J. Contemporary Health® Policy 279 327 (2004)available at
http://www.afterabortion.org/research/DeathsAssatWbortionJCHLP.pdf .

“8 Frank, et.al., "Induced Abortion Operations aneiT Early Sequelae,” 35(273) J. Royal College
of Gen. Prac.175-80 (Apr. 198%\ailable at
http://www.pubmedcentral.nih.gov/articlerender.ftgol=pmcentrez&artid=1960135 .
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women who have had abortions. One recent revigermaom the United States
concluded that 31.5% of preterm births are atteblg to a history of induced
abortion, and that the initial neonatal hospitastsofor treating preterm births
until release from the hospital cost the countrgro$1.2 billion per year. That
cost averages out to about $1000 per abortiondared not include expenses after
release from the hospita.

38.Special interest groups who argue in favour of twor frequently
disregard the evidence showing that abortion hanosen. The researchers
cited above were not so dismissive—they lookedeatides of evidence on both
sides of the debate and concluded that aborti@sssciated with serious harms.
But at the very least, this Court should acknowtetltat documented evidence
exists showing abortion’s harms, and the Court khowt credit merely the
assumptions of abortion advocates that aborticsvisys a choice that favours
women’s health. Member States have the freedanvestigate the evidence and
make their own policy determination. Especiallyncg Ireland’s maternal
mortality rate is second to none, this Court shaldter to Ireland’s judgment on
how best to protect the health, bodily integrityd grivacy of women.

39.Ireland’s decision to protect the right to life @algutweighs any economic
interests that are commonly proposed in favourllofxng abortion. The Polish
Constitutional Court has noted that whereas econ@miumstances are variable
and changeable, the termination of pregnancy avémsible’® Unquestionably
therefore, the right to life takes precedence ogeonomic interests and
Respondent Ireland has set forth a proportionaicgon on applicant’s Article
8 right to privacy in protecting human life. Fugtimore, neither the European
Union nor the Council of Europe requires subsidisabf abortion procedures
domestically or abroad.

40.Ireland’s exception for travel abroad for procuremef an abortion does
not defeat the legitimacy and necessity of its tdwordaws. First and foremost,
the exception is part of Ireland’s entire systemlasfs which deserve strong
deference to a Member State’s sovereignty. Secanrd, exception to
accommodate women’s interests cannot be used tee dhgt abortion must be
even more widely available, because the exceptarguably required by other
European law. The European Court of Justice irGtaancase determined that
abortion cannot be withheld from Community Membevsshing to avalil
themselves of the internal market, and under Ewoggommunity law, abortion
in the United Kingdom is viewed as a service witthia meaning of Article 60 of

49 Calhoun B, et al., “Cost consequences of indutedtmn as an attributable risk for preterm
birth and its impact on informed consent,” 52 JpiRRe Med. 929-37 (Oct. 20073bstract
available at http://www.reproductivemedicine.com/toc/auto_abstphp?id=23283 ; see also
Rooney B., “Induced Abortion and Risk of Later Pedune Births,” 8 J. Am. Phys. & Surgeons
46-49 (Summer 2003available at http://www.jpands.org/vol8no2/rooney.pdf .

%% polish Abortion CaseConstitutional Court of Poland, OTK Z.U. z.r. TONr. 2, 23.
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the EEC treaty’ Therefore, using the travel exception to mandaaé abortion
be provided in Ireland gives Member States a sikfglbson’s choice: they must
allow abortion, because they cannot restrict ithvat travel exception and they
cannot restrict it without one. The Court wouldaabe forcing Ireland to provide
or subsidise all services provided for abroad wiappen to be cost prohibitive
to Irish citizens. This result is incompatible witle Court’s previous decisions
that allow States to set their own abortion policy.

41.The Court would be significantly expanding its meent if it applied the
holding from Tysic v Polandto the laws of Ireland. In that case the Court
stressed that “it is not the Court's task in thespnt case to examine whether the
Convention guarantees a right to have an aborffoMoreover, the laws of
Ireland are substantially different than the relgv@nsiderations from Polish law
that the Court used in Tysl Poland allows abortion: (1) during all nine ntot
of pregnancy if “pregnancy endangers the mothée' ot health”; (2) until foetal
viability if the child has a severe disability; a(®) during the first twelve weeks
of pregnancy if “there are strong grounds for hatig that the pregnancy is a
result of a criminal act™® This Court therefore stated thdtof'nce the
legislature decides to allow abortion, it must not structure its legal framework in a
way which would limit real possibilities to obtain”>* (Emphasis added.) The
Court was also concerned that laws against abohawh a “chilling effect” on
doctors who might have approved an abortion fottheaasons?

42. The premise behind Ty&'s rule is not present in Irish law. Because
Poland allows abortion to protect “health,” andoails the cases of rape or foetal
deformity, the Court concluded that Polish law balty recognises the legitimacy
of abortion in principle and practice. Even if tm@ther’s life is not at stake, the
unborn child’s life can be ended in various circtanses in Poland. In contrast,
Ireland’s “exception” for abortion when the motleetife is threatened is not a
recognition of the legitimacy of abortion. Inste&@Jand’s Constitution embodies
a rule that attempts to give equal treatment ferrtght to life of the mother and
child, and actions that may end the life of thedloan only occur if needed to
save the mother’s life. Moreover, there is noloigleffect on doctors in Ireland
for this Court to remedy to protect legal abortiaméreland, because Ireland does
not allow legal abortions by a doctor's approvalabinerwise, except where a
mother’s life is threatened, in which case the ddiadls are both precise and are
freely administered.

43.For this reason, Ireland’s law is not subject te thle from_Tysic. No
right can trump the right to life. If a State weoeallow abortion for reasons less

*1 Case C-159/90, The Society for the Protectionmtidsn Children Ireland Ltd. V. Stephen
Grogan and Other&uropean Court Reports 1991, p. 1-04685.

>2 Application no. 5410/03, Final 24/09/2007, pai@4 1

*3|d. para. 38.

*|d. para. 116.

**|d.
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significant than to save a mother’s life, then anaa’s right to bodily integrity
might have more weight due to the lack of a counatiance in the rights attributed
to the child®® But Irish law does not “allow abortion” in thisrsse. The law states
the full equality of the child’s and mother’s rigiat life, and only notes that where
the mother’s life is at risk through no one’s faalh act taken to save her will not
be punished. In doing so, the law does not intally reject the rights of the
child. Instead, Ireland simply makes its best agteta treat the lives equally. To
apply Tysic here would essentially force all Member Statdedgalise abortion.

Ireland’s Laws Do Not Violate Article 14 Discrimination

44.Restriction of abortion cannot be regarded as idnscation against
women under Article 14. First, such a claim wouddamactio popularis, which is
an unjusticiable claim under Convention law. Secomdticle 14 only
complements the substantive provisions of the Coinme. As access to abortion
is not a right guaranteed by the Convention, Agtith is not applicable. Third,
the Court recognises exceptions to Article 14 wilbey are necessary to protect
a competing Convention right—here, Ireland’s hasrtpht to protect life’

45.There is no merit to the argument that abortionric®ns discriminate
against women since only women become pregnane bESis of Article 14 is
that any differential treatment by the State ofvitthials in similar situations must
have a reasonable and objective justificatfohlen and women are not in similar
situations with regard to pregnancy, and the lawmas an appropriate means to
redress the physiological and reproductive diffeesnbetween men and women
by declaring abortion restrictions to constitutsecdimination.

46. The logic of a discrimination claim goes obviousdy far, excluding even
laws against late term abortions. The Conventioesdaot require such a

5 We would still argue that the Court should nousicise a State’s abortion policy decision even
if public debate has reached a compromise thatvalkbme abortion. If abortion is legal only
after certain prerequisites are met, such as adsdaetermination, it does not follow that the
State has a duty to meet those prerequisites faremo On the contrary, such a policy itself exists
to protect the unborn to some degree, and thaiqalldecision deserves deference by this Court.
Furthermore, doctors should be free not to reconahadrortion in particular cases. If a doctor
refuses to recommend an abortion, nothing in thev€otion requires him to change his mind just
because a woman has decided she wants one totesdisalth and privacy. Nor does the
Convention require the State to scrutinise a médieaision by some appeal process or to find
another doctor who is willing to recommend abortiBach requirements incorrectly presume not
only that there is a right to legal abortion, thattthere is a right that forces States to bring a
woman unimpeded all the way to the abortion prooedlhis Court need not and should not
extend its precedent to such an extreme.

" Cf. ECHR,_Case of East African Asians v. the Uniteddtiom Comm. Report 1973
(unpublished).

8 See, e.g., ECHR, Marckx v. Belgiupplication No. 6833/74, Judgment of 13/06/1979.
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revolutionary mandate. Instead, the Court affdvidsnber States a wide margin
of appreciation regarding discrimination clairs.

47.Nor is there evidence that the laws are appliedctigkly. The abortion
prohibition in Ireland is both uniform and even-bed, applying to unborn
children without reference to any discriminationaimgt women. Notably, the
laws protect unborn women from destruction, andrthderests must also be
considered. Vindicating a discrimination claim toamdate abortion would
necessarily require a concomitant discriminatioair@gt unborn children.

Ireland’s Laws Do Not Violate Article 3 Torture or Degrading Treatment

48.Ireland’s restriction on abortion cannot be preeldicunder Article 3’s
protection against torture and degrading treatnveititout changing the very
definition of that protection to make it almost eoognisable. Perhaps most
noteworthy, the Court found no Article 3 violationTysiag where the applicant
complained that laws against abortion preventedfroen getting an abortion to
prevent the deterioration of her visi®h.Article 3 must be construed in harmony
with Article 2, which the Court has accepted impiple allows for restrictions on
the availability of abortiofi*

49.The definition of torture, inhuman or degradingatreent has several
necessary elements: the infliction of severe memtal physical pain; the
intentional or deliberate infliction of the paimdathe pursuit of a specific purpose
such as gaining information, punishment or intitima® This Court has added
that the notion of inhuman or degrading treatmerttile a lesser standard than
that of torture, at least requires deliberatelystamy severe suffering, mental or
physical, which in the particular situation is uwstjfiable®® The European
Commission held that the standard of proof for @eti3 claims is proof beyond a
reasonable douBf. The Court has further held that the object of tifeatment
complained of must have as its object, the purpdseimiliation and debasement
of the applicant§®

50.Several key questions are important in considemvigether Ireland’s
abortion law could satisfy these standards. Fiediortion is an elective

¥ See: ECHR, Lithgow and Others v. the United Kimmd Application Nos. 9006/80, 9262/81,
9263/81, 9265/81, 9266/81, 9313/81, 9405/1981gdheacht of 08/07/1986.

€ Tysiac, para. 65-66.

%1 See Open Door Counselling and Dublin Well Womérelandno 14234/88; 14235/88
judgment of 29 October 1992, Series A no 246 p&ra 6

%2 See The United Nations Convention Against Tor{@June 1987). at Article 1. This Court,
has endorsed in part the definition utilised in @@vention, Seearticularly, ECHR, Akkog v.
Turkey, Judgment of 10/12/2000, §115; ECHR, Salman vk&yrJudgment of 27/07/2000, §114.
83 ECHR, “The Greek Ca¢1969), 12 Yearbook ECHR 1.

®d., p. 196, § 30.

5 ECHR, Ranninen v. Finalndudgment of 16/12/1997, ECHR 1997-VIII, p. 2821-8 55.
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procedure, so Ireland’s laws cannot be consideesdatiof essential health care.
Nor does Ireland threaten pregnant women with dieteior expulsion.

51.Second, Ireland allows abortions to save the mthidée and does not
prevent women from going to the United Kingdom toqure abortions, while
medical personnel in Ireland are committed to fimg abortion aftercar®.
These factors take away any of the remotely pasgibbunds to show severity
and intensity. A woman who fails to pursue thogtioms based on her own
subjective motivation or circumstances cannot all@gortuous action by Ireland.

52.Third, to show that Ireland has the requisite ihtem commit torture,
inhuman or degrading treatment, Irish authoritiesil at least need to be aware
that a particular woman had or is seeking an atrtiAllowing a mere omission
to constitute torture or inhuman treatment wouldstibute a slippery slope that
inalterably undermines the Convention and its psego

Conclusion

53.The above named parties hereby plead before theerased Court to
recognise the primacy of the right to life and #ngthority that people in the
Member States have to extend it to unborn childhexland’s laws legitimately
and reasonably protect both the unborn and woméroui violating Convention
rights.

% The Irish Medical Council’'s Guide to Ethical Cortland Behaviour itself makes absolutely
clear that: “we recognise our responsibility to\pde aftercare for women who decide to leave the
State for termination of pregnancy. We recommeiadl filll support and follow up services be
made available for all women whose pregnancies bhaee terminated, whatever the
circumstances Medical Council_A Guide to Ethical Conduct and Beilour, 6" Edition (2004),
§2.5.
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