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December 13, 2023

VIA OVERNIGHT MAIL
Harvard University Board of Overseers
Harvard Corporation
c¢/o Harvard University
Massachusetts Hall
Cambridge, MA 02138
Ph: (617) 495-1000

Re:  Antisemitism on College Campuses and Duty of School Leadership to Protect
Jewish Students

Dear Governing Boards of Harvard:

The American Center for Law and Justice (ACLJ) is an organization dedicated to the defense of
constitutional liberties secured by law. ACLJ attorneys have argued before the Supreme Court of
the United States in several significant cases involving the freedoms of speech and religion.! We
are writing to you about reports of antisemitic harassment on your campus to remind you of your
legal responsibilities and to make sure that you are on notice for any and all possible violations.
Specifically, we remind you of your responsibility to stop any antisemitic harassment on your
campus so that you arc not, by virtue of your standing, stature, and authority, creating or
contributing to a hostile and harassing environment on campus.

! See, e.g., Pleasant Grove v. Summum, 555 U.S. 460 (2009) (unanimously holding that the Free Speech Clause does
not require the government to accept counter-monuments when it has a war memorial or Ten Commandments
monument on its property); McConnell v. FEC, 540 U.S. 93 (2003) (unanimously holding that minors have First
Amendment rights); Lamb's Chapel v. Center Moriches Sch. Dist., 508 U.S. 384 (1993) (unanimously holding that
denying a church access to public school premises to show a film series on parenting violated the First Amendment);
Bd. of Educ. v. Mergens, 496 U.S. 226 (1990) (holding by an 8-1 vote that allowing a student Bible club to meet on a
public school’s campus did not violate the Establishment Clause). As a part of the organization’s commitment to the
freedom of speech, ACLJ attorneys regularly handle cases specifically involving the protection of academic freedom.’
Our organization is dedicated to protecting constitutional liberties—especially the rights to free speech and religious
expression— by engaging legal, legislative, and cultural issues through advocacy, education, and litigation.

www.aclj.org



As you know, in the United States Title VI of the federal Civil Rights Act of 19647 requires
recipients of federal funding to ensure their programs and activities are free from harassment,
intimidation, and discrimination on the basis of race, color, and national origin. In a September 13,
2004, Dear Colleague letter,’ the Department of Education Office for Civil Rights (OCR) clarified
that their jurisdiction extends to antisemitism complaints to the extent that they implicate ethnic
or ancestral bias. As the OCR policy directive explained, “[g]roups that face discrimination on the
basis of shared ethnic characteristics may not be denied the protection of our civil rights laws on

the ground that they also share a common faith.””® This reasoning has been confirmed in court as
well.?

While not all forms of harassing behavior are illegal under Title VI, it is important to understand
the kinds of behavior that are illegal. For example, though typical school bullying behavior does
not run afoul of Title VI, so long as the bullying is not based on race, color, or national origin,
such behavior is illegal under federal law, and therefore subject to regulation, if it is based on an
illegal discriminatory intent. The executive order, “Combating Anti-Semitism,” not only restated
longstanding OCR policy that Jewish students are protected against antisemitism under Title VI;
it states that all federal agencies—including the Department of Education—should consider the
International Holocaust Remembrance Alliance’s (IHRA’s) definition of antisemitism in the
enforcement of Title V1. The Biden administration has repeatedly confirmed that this executive
order remains binding policy for the Department. By signing the annual Title VI compliance form
and accepting federal assistance, your school has accepted an affirmative obligation to ensure that
all students, including Jewish students, have a harassment-free educational environment in which
to learn. Under the IHRA definition, discriminating against or harassing a Jewish person because
of a real or perceived connection to the State of Israel is antisemitic.

We also want to remind you that the First Amendment does not protect any unlawful conduct,
which includes trespassing, vandalism, harassment, assault, and the destruction of property. It does
not protect someone who is making true threats, which the Supreme Court in Virginia v. Black,
538 U.S. 343 (2003), defined as “statements where the speaker means 10 communicate a serious
expression of an intent to commit an act of unlawful violence to a particular individual or group

2 Civil Rights Requirements: A. Title VI of the Civil Rights Act of 1964, 42 U.S.C. 2000d et seq. ("Tille V1"), U.S.
DEP’T OF HUMAN RESOURCES, https://www.hhs.gov/civil-rights/for-individuals/special-topics/needy-families/civil-
rights-requirements/index.html#:~:text=Title%20 VI%%200f620the%20Civil®e20Rights%20Act%200{%201964%2
C%2042,0r%200ther%20Federal%20financial%20assistance (last updated July 26, 2013).

3 Kenneth L. Marcus, Deputy Assistant Sec’y for Enforcement, Office of Civil Rights, U.S. Dep’t of Educ., Dear
Colleague Letter: Title VI and Title 1X Religious Discrimination in Schools and Colleges (Sept. 13, 2004),
https://www2 ed.gov/about/offices/list/ocr/religious-rights2004.html.

Id

> T.E. v. Pine Bush Cent. Sch. Dist., 58 F. Supp. 3d 332, 354 (S.D.N.Y. 2014).

¢ Executive Order 13899 of December 11, 2019 (84 FR 68779). That definition states, “Antisemitism is a certain
perception of Jews, which may be expressed as hatred toward Jews. Rhetorical and physical manifestations of
antisemitism are directed toward Jewish or nen-Jewish individuals and/or their property, toward Jewish community
institutions and religious facilities.”
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of individuals.” Jd. at 359. Nor does it protect intimidation, which is “a type of true threat, where
a speaker directs a threat to a person or group of persons with the intent of placing the victim in
fear of bodily harm or death.” /d. at 360. There is no First Amendment protection for speech that
involves incitement, which the Court in Brandenburg v. Ohio, 395 U.S. 444 (1969) (per curiam),
explained includes speech that “is directed to inciting or producing imminent lawless action and
is likely to incite or produce such action.” /d. at 447. Nor does the First Amendment protect speech
that aims not to inform or persuade, but to disrupt lawful endeavors — activities such as
participating in regular campus activities. Obscenity is not protected under the First Amendment
either, and violations of federal obscenity laws, which can include visual depictions, spoken words,
or written text (like some of the filth we have seen on certain flyers and posters on several
campuses), are criminal offenses.

Here, it is important to address the meaning of “intifada” or “globalize the intifada” and other
similar statements that have recently been made or chanted by students on campuses such as yours.
“Intifada,” is an Arabic word that translates to “uprising,” “shaking off,” or “rebellion.”’
Historically, it is tied to periods of intense violence against Israel by the terrorist organization
Hamas,® including the intifada from 1987-1990 and again in 2000-2005. Acts of violence, or
“intifada,” include attacks on innocent civilians via car bombs, %suicide bombers,'® and bus
attacks.'' Now, calls for “intifada” and to “globalize the intifada” are connected to anti-Isracl
groups that support violence against Israel and its supporters around the world. In fact, pro-Hamas
groups have posted maps on social media of locations around the world, including locations in
New York City, that it claims are associated with “genocide” in Gaza. As Congressman Torres (D-
NY) stated, “Coded calls for violence against Jews are proliferating on social media.”'? Thus,
student groups that chant or post these phrases on college campuses are actively calling for

violence against anyone who supports or is perceived to support Israel, including Jewish students
on those same campuses.

7 Intifada, Palestinian-Israeli History, BRITANNICA, https://www britannica.com/topic/intifada (last updated Nov. 21,
2023).

3  FOREIGN TERRORIST ORGANIZATIONS, BUREAU OF COUNTERTERRORISM, U.S. DEP'T OF STATE,
hitps://www state.gov/foreign-terrorist-organizations (last visited Dec. 8, 2023).

9 David Hoffman, 8 Killed, 40 Injured in Car Bomb Blast at Israeli Bus Stop, THE WASHINGTON POST (Apr. 7, 1994),
https://www,washingtonpost.com/archive/politics/1994/04/07/8-killed-40-injured-in-car-bomb-blast-at- israeli-bus-
stop/6febdaef-1e8f-4d32-bfe5-79bf5d468760/. Suicide and Other Bombing Attacks in Israel Since the Declaration of
Principles (Sept 1993), ISRAELI MISSIONS AROUND THE WORLD,
hitps://embassies.gov.il/MFA/FOREIGNPOLICY/Terrorism/Palestinian/Pages/Suicide%20and%200ther20B
ombing%20Attacks%20in%201srael%20Since.aspx (last visited 16 Feb. 2023).

10 Jerusalem Bombing, NPR (Feb. 25, 1996), https://www.npr.org/1996/02/25/1008898/jerusalem-bombing.

1" Marjorie Miller & Mary Curtius, 20 Killed, 10 Injured in Jerusalem Bus Explosion, LOS ANGELAS TIMES, (Mar. 3,
1996), https://www.latimes.com/archives/la-xpm-1996-03-03-mn-42559-story.html.

2 Adam Sabes, Pro-Palestinian Group Posts NYC Map of Locations ‘Tied' to ‘Genocide’ in Gaza: ‘Globalize the
Intifada’, FOX NEWS (Nov. 16, 2023, 9:23 PM), https://www.foxnews.com/us/pro-palestinian-group-posts-nyc-map-
locations-tied-genocide-gaza-globalize-intifada.



Further, the Hamas Charter specifically proclaims: “Israel will exist and will continue to exist un/il
Islam obliterates it.”'* It calls the existence of the State of Israel on the land that was formerly held
by Muslims a “Zionist invasion.”'® The Hamas Charter further pledges to wage “jikad in the face
of the oppressors, so that they would rid the land and the people of their uncleanliness, vileness
and evil.”!® in order to “[return the homeland to its rightful owner]” and “to raise the banner of
Allah over every inch of Palestine.”'® “no matter how long that should take.”'” It further states:
“Initiatives, and so-called peaceful solutions and international conferences, are in contradiction to
the principles of the Islamic Resistance Movement. Abusing any part of Palestine is abuse directed
against part of religion. . . . These conferences are only ways of setting the infidels in the land of
the Moslems as arbitrat[o]rs.”’® This information provides background for a popular terrorist
phrase, now being used by its supporters its supporters, including by students on university
campuses: “from the river to the sea, Palestine will be free.” This chant expresses Hamas’s intent
to take control over the entire territory of Israel - its borders being the Jordan River and the
Mediterranean Sea.

It is imperative that college leadership understand not only the rules regulating harassment on
campus, but also the meaning of the words and phrases that are being used by students and others,
because the inflammatory, discriminatory antisemitic rhetoric that hate groups spread often leads
directly to antisemitic violence.

Just recently, we witnessed the failure of several prominent university presidents to grasp the
danger that calls for “intifada” and the “globalization of the intifada” pose to Jewish students on
their campus, and to condemn such threats. During a congressional committee hearing entitled,
“Holding Campus Leaders Accountable and Confronting Antisemitism,” the presidents of your
University, Harvard, of University of Pennsylvania, and of Massachusetts Institute of Technology
were asked whether calls for the “genocide of Jews” would be considered harassment under their
respective school policies. Rather than answer with a clear “yes,” each president, including yours,
hedged their responses:

Statements by Claudine Gay, President of Harvard'®
¢ “If the speech turns into conduct, it can be harassment.”
¢ “It can be depending on the context.”
e [Congresswomen Elise Stefanik asks what the context is]
“Targeted as an individual. Targeted at an individual.”

13 Hamas Charter preamble, § 2, available at https://avalon.law.yale.edu/20th _century/hamas.asp.

4 id art. 28, 35.

5 1d. art. 3.

16 jd. art. 6.

7 id. art. 7.

8 id. art. 13.

¥ Holding Campus Leaders Accountable and Confronting Antisemitism: Before the Educ. & the Workforce Comm.,
118th Cong. (2023) (statement of Claudine Gay, President, Harvard University).
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e “Antisemitic rhetoric, when it crosses into conduct that amounts to
bullying, harassment, intimidation, that is actionable conduct and
we do take action,”

Statements by Liz Magill, President of Penn?’
* “If the speech turns into conduct, it can be harassment.”
» “Ifit is directed and severe or pervasive, it is harassment.”
e “Itis a context dependent decision.”

Statements by Sally Kornbluth, President of MIT?!

“If targeted at individuals not making public statements.”

¢ “I have not heard calling for the genocide of Jews on our campus.”

“I’ve heard chants [of Intifada] which can be antisemitic

depending on the context, when calling for the elimination of the

Jewish people.”

» That would be investigated of [sic] as harassment if pervasive and
severe.

The calls for genocide are appalling, unacceptable, and contribute to an atmosphere of intimidation
and hostility for students. University presidents, inciuding President Gay, must be educated on
antisemitism and its various forms in order to protect their students, and must take a firm stand
against such conduct. Calls for “intifada” is merely one of the ways in which Jewish students are
being targeted. Indeed, a number of violent assaults have already occurred on campuses across the
country. This makes calls for “intifada™ and “globalization of the intifada” even more egregious.
The danger is real, and authorities must act quickly and decisively to immediately curb any
behavior that crosses from free speech into unlawful conduct. Failing to do so will have disastrous
results, not only for the Jewish community, but also for all Americans. As the late Chief Rabbi
Jonathan Sacks once explained, “Antisemitism is the world’s most reliable early warning sign of
a major threat to freedom. . . . It matters to all of us. Which is why we must fight it together.”

The protections that the First Amendment puts in place are meant to protect citizens from the
government abridging their speech—not to limit the rights of other private individuals. Private
universities and colleges can absolutely and unreservedly condemn certain speech, conduct, and
demonstrations, without triggering any constitutional issues in most cases. When that speech
involves supporting a terrorist organization’s genocidal agenda, universities should not sit idle but
take appropriate action.

X Holding Campus Leaders Accountable and Confronting Antisemitism: Before the Educ. & the Workforce Comm.,
118th Cong. (2023) (statement of Liz Magill, President, University of Pennsylvania).

2 Holding Campus Leaders Accountable and Confronting Antisemitism: Before the Educ. & the Workforce Comm.,
118th Cong. (2023) (statement of Sally Kombluth, President, Massachusetts Institute of Technology).
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The ACLJ is on notice of particular incidents occurring on your campus, including groups of
students on campus chanting “intifada,” and antisemitic images and statements posted in student
chat groups. We anticipate that if you do not take corrective action immediately to curb
antisemitism and the harassment of Jewish students on your campus that we will take legal action.

We demand your assurances that you will address these instances of antisemitism on your campus
by December 20, 2023.

Sincerely,
83.6 Qon. AdekbanS™

Jay Alan Sckulow
Chief Counsel

Jordan Sekulow
Executive Director

G S

Olivia F. Summers*

Senior Litigation Counsel
*Admitted in VA & DC
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