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IN THE UNITED STATES DISTRICT
COURT FOR THE NORTHERN DISTRICT
OF ILLINOIS EASTERN DIVISION

BRITNEE KENYON,

Plaintiff,
Case No. 1:24-cv-09878
V.
Hon. Sharon Johnson Coleman
BOARD OF EDUCATION TOWNSHIP
HIGH SCHOOL DISTRICT 113, DANIEL
STRUCK, Individually and in his Official
Capacity, THOMAS KRIEGER, Individually
and in his Official Capacity, and MICHELLE
HAMMER BERNSTEIN,

Magistrate Judge Beth W. Jantz

Defendants.
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DEFENDANT MICHELLE BERNSTEIN’S MEMORANDUM IN SUPPORT OF HER
MOTION TO DISMISS PLAINTIFF’S SECOND AMENDED COMPLAINT
PURSUANT TO RULE 12(b)(6)

Defendant Michelle Bernstein, by and through undersigned counsel, respectfully submits
this memorandum in support of her motion to dismiss Plaintiff’s second amended complaint
pursuant to Fed. R. Civ. P. 12(b)(6)."

BACKGROUND

Britnee Kenyon is a public employee of the Deerfield High School as a Theatre Director.
Second Amended Complaint (“SAC”), § 1. On or about December 9, 2023, Kenyon chose to repost
three statements by an “antiracist” author named Ibram X. Kendi who offered an gpinion on Israel’s
response to the attacks that took place in Israel in October 2023. These posts accused the Israeli

military of committing a “crime against humanity” and a “crime against history,” as well as “ethnic|]

' Plaintiff does not move to dismiss the second amended complaint under the Illinois Citizen
Participation Act, 735 ILCS 110/1 e/ seq. but preserves that affirmative defense for a future stage in
the litigation, if necessary.
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cleans[ing]” and “[a]ttempts to wipe a people off the face of the earth[.]” 14 § 18; Ex. B. Kenyon’s
posts also asserted that anyone who is an “anti-racist Jew” would join with Palestine. Id. Kenyon
then alleges that Bernstein learned about this post, which circulated the social media accounts of
those in the community of Deerfield High School, including students, and shared Kenyon’s post
on a DHS Parent Group Facebook Page and two other Facebook pages and expressed her own
opinion that Kenyon’s post “slandered” Israel. Id. at § 26; SAC, Exs. C, D, and E.

Kenyon admits expressly to posting the statement that she made; she only takes issue with
the gpinion expressed by Bernstein. In her second amended complaint, she makes this point directly:
the basis of her suit is the claim that “Defendant Bernstein’s repeated public Facebook posts falsely
accused Plaintiff of antisemitism without any supporting factual basis.” SAC, § 157.

The second amended complaint goes on to describe a review conducted by school officials
(also named Defendants) regarding Kenyon’s post, as well as a statement of the Board of Education
(“December 14 Statement”) allegedly distributed to 40,000+ community members allegedly
resulting in an exponential increase in communications accusing Ms. Kenyon of being an antisemite.
SAC, § 34.

Shortly thereafter, Kenyon alleges that she then received a written reprimand from the School
Board for her conduct in January 2024, 7d. § 49, and that Bernstein, expressing an opinion about the
fact that Kenyon did not receive more serious discipline for her conduct, again reshared the same
images posted by Kenyon on social media and stated, “I am reposting these antisemitic memes since
shamefully nothing was done about Britnee, the antisemitic Theatre Director at DHS.” Id. § 73, Ex.
H. In her complaint, Kenyon goes on to allege various actions taken by the school board or school
officials relating to Kenyon’s conduct on various social media platforms including Snapchat and
Instagram, none of which Bernstein took part in.

Kenyon then filed this lawsuit, originally in state court, and brings three state-law claims against
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Bernstein: defamation, false light, and tortious interference with contractual relations, counts seven
through nine of her complaint.

This Court issued an order on April 14, 2025, granting in part and denying in part motions to
dismiss filed by the defendants. Doc. 74. In particular, as to Defendant Bernstein, the Court granted
her motion to dismiss the claim for tortious interference with contractual relations. Id. at 19. This
Court’s order gave Plaintiff leave to amend only “if she bas a good faith basis for believing she can cure the
Ppleading deficiencies.”’ 1d. (emphasis added). Plaintiff has now filed a new second amended complaint,
repeating the same three counts against Defendant Bernstein.

ARGUMENT

Plaintiff’s amended complaint supersedes the previous complaint in its entirety. Jobnuson v.
Dossey, 515 F.3d 778, 780 (7th Cir. 2008) (“When an amended complaint is filed, the prior pleading is
withdrawn and the amended pleading is controlling.”). Accordingly, Defendant Bernstein files a new
motion to dismiss to address Plaintiff’s new allegations.

To survive a motion to dismiss under Rule 12(b)(6), a complaint must state a claim that is
“plausible on its face,” with factual allegations that “raise a right to relief above the speculative
level.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555, 570 (2007); Pugh v. Tribune Co., 521 F.3d 686, 699
(7th Cir. 2008). Factual allegations that are “merely consistent with” liability will not suffice. Asherof?
v. Igbal, 556 U.S. 662, 678 (2009).

There are two interlocking reasons why Plaintiff’s claims against Bernstein fail to state a
claim: (1) Bernstein’s expressions of opinion about Kenyon’s public statements are constitutionally
protected and cannot be the basis for liability; and (2) Kenyon has failed to sufficiently allege the
elements of her claims.

I. Kenyon Has Failed to Fix the Deficiencies in Her Claim for Tortious
Interference with Contractual Relations (Count IX).

This Court emphasized that “Plaintiff must show (1) a valid, enforceable contract between

3
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plaintiff and a third party; (2) defendant’s awareness of the contractual relationship; (3) defendant’s
intentional and unjustified inducement of a breach of the contract; (4) subsequent breach by the
third party as a consequence of defendant’s wrongful actions; and (5) damages as a result of the
breach. Audition Div., Ltd. v. Better Business Burean of Metropolitan Chicago, Inc., 120 1. App.3d 254, 258
(1983).” MTD Otder, Doc. 74 at 18.
This Court dismissed the claim for tortious interference with the Collective Bargaining
Agreement (“CBA”) and concluded that:
The Complaint merely alleges that Defendant Bernstein had knowledge of the CBA
because Defendant Bernstein was aware that Plaintiff was employed as a high school
theater director. This is not enough to meet the second prong. Knowledge of
employment does not equate of knowledge of contract. Nor does Plaintiff properly
allege that that Defendant Bernstein intentionally and maliciously induced Board of
Education Defendant to breach the CBA with Plaintiff.
Id. at 19. In order to seek to “cure the pleading deficiencies identified in this opinion,” 7., Plaintiff
did not make any new additions to the factual allegations of the Complaint. Instead, Plaintiff simply
inserts two new allegations in her Count as follows:
181. Defendant Bernstein knew of Plaintiff’s contractual relationship.
182. Bernstein attended many Board meetings, wherein the CBA was discussed.
Paragraph 181 simply paraphrases a statement of law without alleging supporting facts. See
MTD Otder, Doc. 74 at 19. It also alleges knowledge of a “contractual relationship,” not the CBA
itself. Paragraph 182 falls significantly short of alleging the necessary supporting facts. Kenyon’s
reference to Board meetings in paragraph 182 is the only reference to Board meetings in the entire
complaint. Plaintiff has failed to specify which board meetings Defendant Bernstein is alleged to
have attended and what specifically about the CBA was discussed that would give Bernstein sufficient
knowledge. See Symbria, Inc. v. Callen, 2022 U.S. Dist. LEXIS 2719, *69 (N.D. IIL Jan. 6, 2022) (finding

tortious interference claim was sufficiently pled where facts specifically alleged that defendant was a

board member and knew of specific provisions within the contract at issue (including the

4
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confidentiality covenants) that were allegedly interfered with).

As this Court aptly noted when dismissing the claim the first time, “[klnowledge of
employment does not equate of knowledge of contract.” Doc. 74 at 19. It remains the case that there
is no allegation whatsoever that Bernstein actually knew of any specific contractual agreement or had
any intent to interfere with one. Bernstein cannot interfere with the CBA if she has no knowledge
whatsoever of the content of CBA and no inferred reason to know of the CBA. See Becker Logistics,
LLC v. Marks, 2024 U.S. Dist. LEXIS 218261, *7-8 (N.D. Ill. 2024) (reviewing cases which indicate
that actual knowledge of a contract and the terms therein cannot be inferred unless, for example, the
defendant is a fellow employee, or a board member or executive who knew or should have known
of the contact and its provisions).

Kenyon’s attempt to meet the third prong also fails. As the Court noted in dismissing this
claim from the first amended complaint, Plaintiff does not “propetly allege that Defendant Bernstein
intentionally and maliciously induced Board of Education Defendant to breach the CBA with
Plaintiff. Simply paraphrasing statements of law without alleging supporting facts is insufficient.”
Doc. 74 at 19. The amended complaint does not remedy this deficiency. Just as before, Kenyon
alleges nothing more than a passive action taken by Defendant Bernstein in making social media
posts, without any identification of action targeted towards the CBA in any way. SAC, § 183-84. See
Aon PLC v. Infinite Equity, Inc., No. 19-cv-07504, 2021 U.S. Dist. LEXIS 167765, at *51 (N.D. IIL
Sep. 3, 2021) (citing Webb v. Frawley, 906 F.3d 569, 579 (7th Cir. 2018) (applying Illinois law) (other
citations omitted) (noting that “to survive a motion to dismiss . . . a [plaintiff] must allege that
defendants ‘intended to cause the breach.’ Intent to induce ‘requires some active persuasion,
encouragement, or inciting that goes beyond merely providing information in a passive way.””). In
Aon, the plaintiff at least alleged that defendants knew of the specific provision in the agreement and

“worked together to form a competing venture that aimed to take business from Aon and funnel it
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toward” another business by actively soliciting Aon employees. Id. at *52. In contrast to Aoz,
Bernstein never mentioned the CBA, called for it to be breached, or in any way whatsoever suggested
that its terms not be followed. None of that has changed.

II. New Case Law, Coupled with Plaintiff’s New Allegations, Demonstrate that

Her Lawsuit is Based on Defendant Bernstein’s Constitutionally Protected
Expressions of Opinion And Her Claims For Defamation and False Light
Invasion of Privacy Should Be Dismissed.

Pursuant to both the new allegations made by Plaintiff and new legal authority, Defendant
Bernstein renews her argument for dismissal of all other claims because her statements were legally
protected opinion and accordingly cannot be the basis of liability under the First Amendment or
Illinois law, including Illinois’ Citizen Participation Act, 735 ILCS 110/1 et. seq. (“The Act”).”

This Court denied the motion to dismiss the first amended complaint on this ground in part
by concluding that “[a]s pled, Plaintiff’s Complaint sets forth a summary of the types of statements
that Defendant Bernstein allegedly made instead of a precise and particular account of the alleged
statements, merely attaching screenshots of Defendant Bernstein’s statements as exhibits.” MTD
Order, Doc. 74 at 17. Defendant Bernstein understands the Court to have concluded that it was not
yet sufficiently clear as to whether the gravamen of Plaintiff’s complaint was based on opinion or
fact due to a lack of clarity as to the precise nature and basis of Plaintiff’s claim.

But Plaintiff has now clarified the precise and particular gravamen of her cause of action.

After quoting Defendant Bernstein’s statement, she now alleges,

155. The clear import of this declaration is that Ms. Kenyon holds hateful,
discriminatory views incompatible with her profession and Jewish faith.

156. The foregoing statements were false when made, were published with actual
malice, and on their face impute both professional unfitness and moral turpitude,
thereby constituting defamation per se under Illinois law.

*> Defendant Bernstein preserves her arguments that Plaintiff is a limited public figure. She also
preserves other arguments for the insufficiencies of Plaintiff’s claim, such as Plaintiff’s failure to allege
falsity and failure to allege malice.
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157. Defendant Bernstein’s repeated public Facebook posts falsely accused Plaintiff
of antisemitism without any supporting factual basis.

By these three paragraphs, Plaintiff has made very clear the precise nature of her claim. It is
Defendant Bernstein’s accusation of “antisemitism” that has now been identified by Plaintiff as the
particular basis of her alleged cause of action.’

Subsequent to the briefing on the first motion to dismiss, #his very Court held “that courts
universally recognize that allegations of racism or bigotry are not actionable in a defamation claim
because they express subjective opinions that cannot be proven true or false.” Braun v. Box, 2025
U.S. Dist. LEXIS 36690, *13 (N.D. IIl. Feb. 28, 2025). The Court cited many cases to support that
conclusion. Id. (citing Tannous v. Cabrini Unip., 697 F.Supp.3d 350, 364 (E.D. Pa. 2023) (“A statement
characterizing someone as racist, like a non-actionable opinion, is a subjective assertion, not
sufficiently susceptible to being proved true or false to constitute defamation.”) (internal quotations
removed); Garrard v. Charleston Cnty. School District, 429 S.C. 170, 838 S.E.2d 698, 714 (S.C. Ct. App.
2019), aff'd in part & vacated in part 439 S.C. 596, 890 S.E.2d 567 (2023) (claims in a newspaper
editorial that a high school football coach and his players were “racist douchebags” were not
actionable because they were expressions of opinion); Ward v. Zelikovsky, 136 N.J. 516, 643 A.2d
972 (N.J. 1994) (defendant’s claim that plaintiffs “hate jews” was nonactionable name-calling).
“Numerous courts have concluded that allegations of fascism, anti-Semitism, or other accusations
of ethnic bigotry are not actionable as defamation.”); see also Condit v. Clermont Cty. Review, 675 N.E.2d
475,478 (Ohio App. 1996) (collecting cases); Buckley v. Littell, 539 F.2d 882, 891-895 (2nd Cir. 1976),

certiorari denied (1977), 429 U.S. 1062 (the word “fascist” is “loose[]”” and “ambiguous and cannot

’ To be cleat, because Plaintiff has made allegations that have more particularly identified the nature
of her claim as based on Defendant Bernstein’s accusation of antisemitism, Defendant Bernstein does
not consider herself to be repeating arguments already made; the complaint has changed and
accordingly the analysis has likewise.
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be regarded as a statement of fact because of the “tremendous imprecision” of meaning and usage
of the term); Stevens v. Tillman, 855 F.2d 394, 402 (7th Cir. 1988), certiorari denied (1989), 489 U.S.
1065 (the term “racist” is “hurled about so indiscriminately that it is no more than a verbal slap in
the face not actionable unless it implies the existence of undisclosed, defamatory facts”); Carto v.
Buckley, 649 F. Supp. 502, 508 (S.D.N.Y. 1986); Raible v. Newsweek, 341 F. Supp. 804, 807 (W.D.Pa.
1972); Rambo v. Coben, 587 N.E.2d 140, 148-149 (Ind.App.1992) (“[TThe phrase ‘anti-Semitic’ is not
defamatory per se”); Solaia Tech., LLLC v. Specialty Publlg Co., 852 N.E.2d 825, 837 (Ill. 20006) (holding
that calling plaintiffs “deeply greedy people” was protected opinion).
This Court’s recent decision in Braun, on a motion to disniss, is strikingly analogous to this case;

a plaintiff sued someone for calling the plaintiff transphobic, arguing that the term was akin to being
called racist. Braun, 2025 U.S. Dist. LEXIS 36690, *13. This Court rejected the idea that the
statement could be actionable because it referenced “receipts” of transphobia. Id. *14. These
“receipts,” like here, were statements that Plaintiff had made on social media. Just as here, the
defendant disclosed said facts by sharing them and “explicitly disclosed the facts that formed the
basis of her opinion.” Id. *15. No facts were hidden. And just as importantly:

[TThe facts that allegedly formed the basis of Cartet’s opinion are not defamatory for

the same reason the underlying statement is not defamatory. They are more non-

actionable opinions. Propson does not dispute that she ‘liked’ the allegedly transphobic

social media posts; she only disputes whether the posts themselves were transphobic.”
Id. at *¥15.

The Seventh Circuit’s decision in Law Offices of David Freyden, P.C. v. Chamara, 24 F.4th 1122
(7th Cir. 2022) is also on point. There, the plaintiff (an attorney) sued several defendants for allegedly
posting defamatory reviews online in response to Freyden’s post about Ukrainians. The allegedly
defamatory statements accused attorney Freyden of being “hypocrite, chauvinist and racist,”

asserted that his comments about Ukrainians were “unethical and derogatory” and that “he has no

right to practice law.” 24 F.4th at 1131-32. The court held that all the statements were “non-

8
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actionable opinion” protected by the First Amendment. Id. at 1132-33.

The same is true here. Whether the statement Kenyon shared is antisemitic or not is a matter
of opinion. There are no underlying facts, in light of the revised and clarified allegations of the
second amended complaint, that can form a basis for liability. Plaintiff simply cannot identify any
means whereby she could prove Defendant Bernstein’s statement to be false. No jury trial could
determine whose statements are or are not antisemitic. It is quintessential opinion. Illinois law is
clear on this point: “statements that are capable of being proven true or false are actionable, whereas
opinions are not.” Seitz-Partridge v. Loyola Univ. of Chi., 987 N.E.2d 34, 43,2013 IL App (1st) 113409,
P29 (11l App. 2013) (citing Moriarty v. Greene, 732 N.E.2d 730, 739, 315 Ill. App. 3d 225, 233 (2000)).

The basis for Plaintiff’s lawsuit is now clear. Plaintiff claims that Bernstein “falsely accused
Plaintiff of antisemitism[.]” SAC, 9 157. Courts, including #is Court, are unanimous that such a
statement of opinion cannot be the basis of liability. Plaintiff Kenyon does not in any way dispute
posting the materials on social media that Bernstein discussed. Instead, she solely disputes Bernstein’s
characterization of those statements as opinion. “The first amendment prohibits attaching civil
liability to statements of opinion.” Szevens, 855 F.2d at 398 (citing Gerrz v. Robert Welch, Inc., 418 U.S.
323, 339-40 (1974)).

The parties have begun some discovery in this case. In that light, the Supreme Court’s
emphasis that statements that are not “provable as false” generally cannot lead to liability consistent
with the First Amendment’s guarantee of freedom of speech. Milkovich v. Lorain Journal Co., 497 U.S.
1, 19 (1990) is of particular relevance, as no discovery can uncover whether someone’s public
statement was or was not properly characterized as antisemitic. Describing someone as a racist or
antisemitic is an opinion of their character. It is not a statement of fact that can be proved or
disproved. The burden of proof for her defamation claim is ultimately on Plaintiff, and there is simply

no way that Kenyon can disprove Bernstein’s subjective characterization. Whether a particular
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statement is antisemitic is inherently subjective and cannot be proven true or false. No undisclosed
facts are alleged here. Quite the opposite, all facts were disclosed by Bernstein to support her opinion
by sharing the very post by Kenyon that was the basis for her opinion. While Kenyon may disagree
with Bernstein’s opinion, such disagreement is not actionable as defamation. The Constitution
protects the free and candid dissemination of ideas and views, especially “supercharged rhetoric,”
and even “careless and inaccurate accusations.” Stevens, 855 F.2d at 399.

This constitutional protection does not apply merely to the defamation claim. Kenyon
cannot evade First Amendment protections for speech by dressing up her defamation claims as
other torts, such as false light. See Hustler Magazine, Inc. v. Falwell, 485 U.S. 46, 51-56 (1988) (plaintiff
cannot evade First Amendment restrictions on defamation claim by pleading another tort); Farah v.
Esquire Magazine, 736 F.3d 528, 540 (D.C. Cir. 2013) (First Amendment barred claims for false light
and tortious interference based on defendants’ non-defamatory speech). In other words, the First
Amendment protection applies to all of Kenyon’s claims and should lead to their dismissal.

III.  Kenyon Has Failed to Plead Facts Sufficient to Support Her Claim for Punitive
Damages or for the Tort of False Light.

“In Illinois, punitive damages may be awarded o#/y upon a showing of actual malice.” Haxuge ».
Fid. Guar. Life Ins. Co., Case No. 91 C 20033, 1991 U.S. Dist. LEXIS 20523, at *4-5 (N.D. Ill. Oct. 3,
1991) (citing Newel/ v. Field Enters., Inc., 415 N.E.2d 434, 452 (1980)). “Illinois courts have interpreted
‘actual malice’ to be knowledge of falsity of reckless disregard for truth or falsity, together with ill will
or evil motive. Id. at *5 (citing Babb v. Minder, 806 F.2d 749, 755 (7th Cir. 1986); Fopay v. Noveroske, 334
N.E.2d 79, 91 (1975)). ““Actual malice’ requires subjective awareness on the part of the defendant,
such as doubt about the truth of the statement or knowledge of its probable falsity, not mere failure
to investigate.” Pippen v. NBC Universal Media, I.I.C, No. 11-cv-8834, 2012 U.S. Dist. LEXIS 195430,
at *5-6 (N.D. Ill. Aug. 2, 2012) (citing Harte-Hanks Communications, Inc. v. Connanghton, 491 U.S. 657,

688 (1989)). Malice is also one of the elements for a false light claim. Kirchner v. Greene, 691 N.E.2d
10
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107, 115-16, 294 1ll. App. 3d 672, 682, (1l App. 1998).

Kenyon has failed to plead actual malice for two reasons. First, as explained above, and
recently confirmed by this Court in Braun v. Box, supra, Bernstein’s statement is one of opinion — not
verifiable fact.

Second, Kenyon has alleged nothing more than a single conclusory allegation that the
“statements were false when made, [and] were published with actual malice.” SAC, § 156. This Court
has made clear that “the bare conclusory claim of malice, unaccompanied by allegations from which
the required subjective element of malic might be inferred, is insufficient to survive a motion to
dismiss.” Pippen, 2012 U.S. Dist. LEXIS 195430, at 5-6. In Pjppen, this Court granted dismissal where
the plaintiff’s complaint only made a bare allegation that the statements were published with “actual
malice” and failed to provide additional detail to “suggest that any of the defendants were alerted in
any way to the possible inaccuracy of the statement they published.” I.

Kenyon’s complaint suffers the same deficiency as Pjppen. While Kenyon alleges that she is
Jewish and thus not antisemitic, she never alleges that Bernstein knew Kenyon was Jewish,* nor does
she allege any other facts to demonstrate that Bernstein had knowledge that her statement was
probably false at all. On the contrary, all Bernstein’s posts include pictures of Kenyon’s own post
providing the reasonable factual basis for Bernstein’s comments and beliefs. Doc. 1-1, at pp 127-132.
Kenyon’s post asserts that Israel and its military is (1) engaged in “ethnic[] cleans|ing]”’; (2) “targeting
writers [so] they can kill the memory of people”; (3) “wipling] a people off the face of the earth”; (4)
“committing a crime against humanity” and “against history”; and (5) that “antiracist Jews are joining

with Palestinians and the rest of the world” (i.e., that only racist Jews support Israel’s defense against

* Nonetheless, this alleged fact alone — that Kenyon is Jewish — doesn’t disprove reasonable belief by
Bernstein that Kenyon is antisemitic. It is widely known and accepted that Jews can be antisemitic. See
Can Jews Be Antisemitic?, Jewish Educator Portal, https://educator.jewishedproject.org/content/can-
jews-be-antisemitic.

11



the October 7 attacks). Id. Kenyon’s post mdicates cleatly her opposition to Israel and its Jewish
citizens’ efforts to defend Jews who were attacked and murdered on October 7. Kenyon compares
Israel’s current actions to defend its country to that of the Holocaust. For more than a decade, the
federal government has explamned that these types of sentiments may fall within the definition of
antisemitism. In 2010, the U.S. Department of State issued a memorandum defining antisemitism to

include certain beliefs, statements, and actions regarding Israel such as the following:

e Drawing comparisons of contemporary Israeli policy to that of the Nazis
Blaming Israel for all inter-religious or political tensions

e Applying double standards by requiring of it a behavior not expected or demanded of
any other democratic nation

e Denying Jewish people the right to self-determination, and denying Israel the right to
exist
U.S. Department of State, Defining Antisemitism, available at https://www.state.gov/defining-
antisemitism/ .
Because Kenyon’s second amended complaint fails to allege facts to demonstrate actual malice
and, 1n fact, demonstrates the reasonable basis for Bernstein’s beliefs, Kenyon has failed to allege

actual malice sufficient to support her claim for punitive damages or for false light. Kenyon’s request

for punitive damages and for the tort of false light against Bernstein should be dismussed.

CONCLUSION
For these reasons, Defendant Michelle Bernstein respectfully requests that this Court

dismiss Plaintiff’s three amended counts against her and the claim for punitive damages.

Dated: May 27, 2025 Respectfully submutted,

CHARLES E. HERVAS

12
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THE AMERICAN CENTER FOR
LAW AND JUSTICE

By: /s/ Nathan J. Moelker GEOFFREY R. SURTEES*

NATHAN J. MOELKER*

ABIGAIL SOUTHERLAND**

Counsel for Defendant Michelle Bernstein

* Admitted to this Court’s General Bar
** Admutted Pro Hac Vice
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CERTIFICATE OF SERVICE

The undersigned attorney hereby certifies that on May 27, 2025, he caused a copy of the
foregoing Defendant’s Memorandum in Support of the Motion to Dismiss to be e-filed using the

CM/ECEF e-filing system which will serve all parties of record.

/s/ Nathan [. Moelker
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